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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code in effect for
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the years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Respondent determ ned deficiencies of $34,890 and $6, 985,
and accuracy-rel ated penalties under section 6662(a) of $6,978
and $1,397, in petitioner’s Federal inconme tax for 2003 and 2004,
respectively.

The deficiencies resulted from (1) Respondent’s
di sal | onance of $106, 710 and $14, 850 of busi ness expense
deductions clainmed on Schedule C, Profit or Loss From Busi ness,
for 2003 and 2004, respectively; (2) respondent’s disall owance of
dependency exenption deductions petitioner clainmed for his
girlfriend, Arlene Makris (M. Makris), in 2003 and 2004; and (3)
$650 of unreported income for 2004. |In the deficiency
conput ati ons, respondent al so nmade adjustnents to petitioner’s
sel f-enpl oynent incone, item zed deductions, and alternative
m ni num t axes based on the aforenentioned disal |l owances and
i ncone adj ust nent .

After concessions,! the issues for decision are: (1)

Whet her petitioner is entitled to certain business expense

deductions for 2003 and 2004; (2) whether petitioner is entitled

The parties agree that petitioner received $650 in
nonenpl oyee conpensation from Erdman Medi cal Center, Inc., in
2004 which was reported on the Schedule C for Erdman Medi cal
Center, Inc. However, petitioner’s deduction of a $650 insurance
expense resulted in zero business incone. Respondent all owed
thi s expense.
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t o dependency exenption deductions for Ms. Makris for 2003 and
2004; and (3) whether petitioner is liable for accuracy-rel ated
penal ti es under section 6662(a).

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

Petitioner resided in Maryland at the tine the petition was
filed.

During 2003 petitioner was a general practice physician who
provi ded nmedi cal services for seven nedical clinics in Baltinore,
Maryl and, and the surrounding area. These were: Erdman Medi cal
Center, Inc.; Mouunt Caire Medical Center, Inc.; Al ameda Medi cal
Center, Inc.; Liberty Medical and Injury Center, Inc.; Slade
Medi cal Center, Inc.; Northern Medical and Physical Therapy
Center, LLC, and Goodcare Medical Services. Petitioner also
provi ded nmedi cal services as a tel enedicine physician for Mdi cal
Advi sory Systens, Inc., in OMngs, Maryland. Petitioner attached
ei ght Schedules C (one for each clinic where he worked and one
for his work at Medical Advisory Systens, Inc.) to his 2003
Federal incone tax return on which he reported conbi ned gross
i ncome of $162, 757.46, received fromthe above sources, and
conbi ned busi ness expenses totaling $106, 710. The busi ness

expenses deducted were as foll ows:



I nc.
mul ti specialty health clinic.
Bal ti nore.
Federa

| nc.

i ncone tax return:

and the other for

-4

Car and truck expenses

Comm ssions and fees

| nsur ance

Legal and prof essi onal
servi ces

O fice expenses

Repai rs and mai nt enance

Suppl i es

Taxes and |icenses

Travel

Meal s and entertai nment
Tot al

Petitioner classified his cellular
both years as office expenses.

Er dman Medi cal Center, Inc.

One for

$20, 100
1, 465
19, 910

10, 010
6, 015
5, 540
5,010
1, 050
19, 620
17,990
106, 710

During 2004 petitioner worked at Medical Advi

and M5-HC, L. L.

phone expenses for

sory Systens,

C, a

The latter two facilities were in

Petitioner submtted two Schedules C with his 2004

Medi cal Advi sory Systens,

Er dman Medi cal Center, Inc.

On t hese

Schedul es C he reported conmbi ned gross incone totaling $17, 150

and conbi ned busi ness expenses totaling $15, 550.

expenses were as foll ows:

Car and truck expenses

| nsur ance

Legal and prof essi onal
servi ces

O fice expenses

Travel

Meal s and entertai nnment
Tot al

$5, 000
2,500

3, 000
2,000
2,000
1, 000
115, 500

These busi ness

1'n the notice of deficiency for 2004 respondent

di sal | oned $14, 850 of busi ness expenses.



- 5 -

Petitioner worked at eight nedical facilities in 2003. He
di vided his tinme between working at nedical clinics in and
around Baltinore and the telenedicine facility in Oam ngs,

Maryl and, approximately 50 mles fromBaltinore. Petitioner
woul d often work at nore than one of the Baltinore-area clinics
per day. Petitioner kept regular office hours at each of these
clinics, and support staff enployed by the clinic would arrange
his patient schedule. Al supplies and equi pnent that
petitioner used while at the facility were provided by the
clinic wwth the exception of personal itens limted to his |lab
coat and stethoscope.

Petitioner would occasionally work a full day seeing
patients at one or nore of the nedical clinics and then travel
to OMngs to work at Medical Advisory Systens, Inc. Onmngs is
approximately 1 hour fromBaltinore by car. As a tel enedicine
physi ci an, petitioner staffed an Internet phone with video
capabilities in order to consult with and treat patients working
overseas as U S. Departnent of Defense contractors and oi
workers. Petitioner would usually arrive at the call center in
the early evening and work his assigned shift through the night.
The facility provided all of the equi pnent necessary for
petitioner’s work at the call center including a break/sleep

roomfor himto rest in during and after his shift. Petitioner
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woul d often go to breakfast with the other call center
physi ci ans before returning to Baltinore.

On his 2003 and 2004 returns petitioner clainmd two
dependency exenptions deductions: One for his mnor child,
B.B.,%2 and one for Ms. Makris. At the tine of trial
petitioner’s mnor son was 16 years old, and he had been in a
relationship with Ms. Makris, the child s nother, for 17 years.
Ms. Makris and the child resided with petitioner, and Ms. Mkris
did not work outside of the hone in either 2003 or 2004.
Respondent di sall owed petitioner’s cl ai ned dependency exenption
deductions for Ms. Makris because the “rel ationship between
(petitioner and Ms. Makris) was in violation of |ocal |law”

Foll owi ng notification that his 2003 and 2004 returns had
been sel ected for exam nation, petitioner net wwth a revenue
agent. On the basis of that neeting, petitioner was convinced
that the revenue agent was bi ased agai nst hi m because he is a
Muslim Follow ng the neeting, both the revenue agent and an
Appeal s officer attenpted on several occasions to reschedul e
petitioner’s exam nation and | ater an Appeal s conference.
However, either petitioner’s schedule would conflict wth the
tinme that the revenue agent or the Appeals officer proposed or

petitioner would change his m nd about attending the schedul ed

2The Court uses initials when referring to a mnor child.
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conference on the basis of “his perception of racial bias”
stenming fromhis previous neeting wth the revenue agent.

Di scussi on

In general, the Comm ssioner’s determnation as set forth
in a notice of deficiency is presuned correct. Wlch v.
Hel vering, 290 U. S. 111, 115 (1933). In pertinent part, Rule
142(a) (1) provides the general rule that the burden of proof
shall be on the taxpayer. |In certain circunstances, however, if
t he taxpayer introduces credible evidence wth respect to any
factual issue relevant to ascertaining the proper tax liability,
section 7491 shifts the burden of proof to the Conm ssioner.
Sec. 7491(a)(1l); Rule 142(a)(2). Respondent argues that
petitioner has not produced sufficient evidence such that the
burden of proof should shift to him For the reasons discussed
infra we agree.

Schedul e C Expenses

Deductions are strictly a matter of |egislative grace, and
t he taxpayer bears the burden of proving entitlenent to any

deducti on cl ai ned. | NDOPCO, Inc. v. Conm ssioner, 503 U S. 79,

84 (1992). A taxpayer is required to maintain records
sufficient to establish the anobunt of any deduction cl ai ned.
Sec. 6001; sec. 1.6001-1(a), Income Tax Regs. Wth respect to
t he Schedul e C expenses, petitioner bears the burden of proving

that respondent’s determ nations as set forth in the notice of
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deficiency are erroneous. See Rule 142(a); Welch v. Helvering,

supra at 115.

Section 162(a) generally allows a deduction for ordinary
and necessary expenses paid or incurred during the taxable year
in carrying on any trade or business. The determ nation of
whet her an expenditure satisfies the requirenents for
deductibility under section 162 is a question of fact. See

Conmm ssioner v. Heininger, 320 U S. 467, 475 (1943). In

general, an expense is ordinary if it is considered nornal,
usual, or customary in the context of the particul ar business

out of which it arose. See Deputy v. du Pont, 308 U.S. 488, 495

(1940). Odinarily, an expense is necessary if it is
appropriate and hel pful to the operation of the taxpayer’s trade

or business. See Comm ssioner v. Tellier, 383 U S. 687 (1966);

Carbine v. Conm ssioner, 83 T.C. 356, 363 (1984), affd. 777 F.2d
662 (11th Cr. 1985). Section 262(a) generally disallows a
deduction for personal, living, or famly expenses.

A taxpayer whose principal place of business is at a
di stance from hi s residence cannot deduct the cost of the
transportation to and fromthe business or the costs of neals
and | odging at the place of business. Such expenses are
regarded as personal comruting expenses and under section 262

are not deducti bl e. Fausner v. Conmi ssioner, 413 U.S. 838

(1973); Comm ssioner v. Flowers, 326 U.S. 465 (1946). If a
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t axpayer has several regular places of work, however, conmmuting
expenses fromthe taxpayer’s hone to his first work site and
fromhis last work site to his honme are not deductible, but
transportati on expenses between the work sites are deducti bl e.

Steinhort v. Comm ssioner, 335 F.2d 496 (5th Cr. 1964), affgqg.

T.C. Meno. 1962-233; Feistman v. Conmi ssioner, 63 T.C. 129

(1974). Travel away from honme generally requires that the
t axpayer remain either overnight or for a period requiring sleep

or rest. United States v. Correll, 389 U S. 299 (1967).

For certain kinds of expenses otherw se deducti bl e under
section 162(a), such as expenses related to travel, neals and
entertainment, and “listed property”, as defined in section
280F(d) (4), a taxpayer nust satisfy substantiation requirenents
set forth in section 274(d) before such expenses will be allowed
as deductions. See sec. 1.274-5T, Tenporary |Inconme Tax Regs.,
50 Fed. Reg. 46014 (Nov. 6, 1985). As pertinent here, “listed
property” is defined in section 280F(d)(4) to include passenger
aut onobi |l es and ot her property used as a neans of transportation
unl ess excepted by section 280F(d)(4)(C or (5)(B), and cellular
phones. See sec. 280F(d)(4)(A (i), (ii), (v). Wth respect to
such “listed property”, a taxpayer nust prove: (1) The anount
of each separate expenditure with respect to such property; (2)
t he amount of each business use based on the appropriate

nmeasure; and (3) the business purpose for an expenditure or use



- 10 -
W th respect to such property. Sec. 1.274-5T(b)(6), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

In order to satisfy his burden of proof, petitioner relies
on the followwng: (1) H's testinony; (2) certain credit card
statenents pertaining to 2003; (3) two cal endars, one for 2003
and the other for 2004, that contain abbreviated notes as to his
wor k assignnents; and (4) a docunment entitled “I RS Revi ew of
Taxpayer’s papers received 10/4/07”, which petitioner prepared
followng a neeting wth the revenue agent.

At the outset, we note that petitioner’s testinony as to
hi s business’s expenses for the years in issue was, at tines,

i nconsi stent, vague, conclusory, and self-serving. As such, we
are not required to, nor shall we, rely on his testinony to
establish his entitlenent to any deductions at issue. See Shea

v. Comm ssioner, 112 T.C 183, 188 (1999). W are convinced,

however, frompetitioner’s testinony that his trips between the
clinics in the Baltinore area would generally qualify as
deducti bl e transportati on expenses. Also, on the basis of
petitioner’s testinony, we do not believe that petitioner’s
overni ght work at Medical Advisory Systens, Inc., required a
period of sleep or rest as the nature of his job was to provide
t el enedi ci ne services throughout the night. Irrespective of the
foregoing, and for the reasons discussed infra, we conclude that

petitioner has not conplied with the rules and regul ati ons for
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record keeping that, if satisfied, mght entitle himto deduct
certain business expenses at issue. See sec. 6001; sec. 1.6001-
1(a), Incone Tax Regs.

First, and with respect to the credit card statenents
produced, petitioner testified that these statenents |isted
itens purchased both for his business and for personal use and
that since his business and personal |lives were “inextricably
connected” it would be inpossible to distinguish the two. |In an
attenpt to do just this, petitioner placed a check mark on the
statenents beside those expenses which were either for his
personal or business use. Wthout any testinony to clarify
these marks it is inpossible for us to presune their rel evance;
and even if we were to know whet her petitioner used the check
marks to indicate the expenses as busi ness expenses, we |ack
credi bl e evidence of explanation as to why they would be so.

For exanpl e, several of the expenses listed are for purchases
from departnment stores, convenience stores, and drug stores.

Wt hout detailed elaboration it is inpossible to determ ne

whet her any of these expenses were business expenses of the type
that petitioner would be entitled to claima deduction for.

Wth respect to the calendars, we note that petitioner
admtted that the notations on the cal endars were not al ways
cont enpor aneously nmade. Additionally, petitioner appears to

have used an abbrevi ation systemto record the nunber of hours
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each day that he would work at a particular location. There is
no record of the nunber of mles or the total weekly mles that
he drove fromlocation to location.® Moreover, petitioner did
not testify as to how far each clinic was fromthe others.

G ven the coded nature of the calendars and the |ack of any
testinmony as to the distances between petitioner’s work sites,
we do not find that the calendars are either credible or of any
assistance to the Court.

Finally, and with respect to the docunent entitled “IRS
Revi ew of Taxpayer’s papers received 10/4/07", petitioner
prepared this docunent fromhis recollection following his
meeting with the revenue agent. As respondent pointed out at
trial, the nature of the expenses and the anounts for those
expenses listed on this docunent were based on what petitioner
felt that respondent woul d accept during the appeal s process.
In fact, as respondent also pointed out at trial, contrary to
petitioner’s opinion that the revenue agent was racially biased
against him that agent was willing to allow sone of the clained
expenses despite petitioner’s inability to produce all receipts
and records pertaining to those itens. Therefore, we viewthe
docunent as no nore than petitioner’s opinion as to the itens

that he felt hinmself entitled to as busi ness expense deducti ons

31f there is such a record, it is by no neans evident from
our exam nation of the cal endar, and petitioner did not testify
to such a notation at trial.
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at the tinme of his neeting wwth the revenue agent or the Appeals
of ficer.

On the basis of our review of the entire record, we cannot
all ow petitioner any of the clained expenses for 2003 or 2004.
Petitioner’s glaring |lack of substantiation is abundantly cl ear,
along with his audaci ous position that it is the Court’s
function to sift through the unclear and inconplete records that
he provided us in order to determne his correct tax liability.
We find neither the calendars nor the credit card statenents to
be clear or credible evidence to substantiate any of his clained
expenses. Wth respect to the | egal services deductions, the
record is devoid of any invoices fromhis attorneys that m ght
permt us to allow those itens. 1In short, we have no evidence
to approxi mate, where perm ssible, a base for any of the itens

claimed. GCohan v. Conmm ssioner, 39 F.2d 540, 544 (2d G

1930). Were section 274(d) requires strict substantiation for
those itens previously nentioned, we |ack any evidence to
determ ne any exact expenses or the business nature of those

i tens.

Finally, as to petitioner’s argunent that were he to conply
with the substantiation requirenents of the Code he woul d be
constantly recording his expenses, we are unnoved. Petitioner
characterized al nost two-thirds of his gross incone for 2003 as

busi ness expense deductions and produced in substantiation only
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two nearly illegible personal calendars and partial copies of
two credit card statenents for those years. H s testinony at
trial that he had “nore recei pts” and odoneter readi ngs was not
supported by the production of any credible, tangible evidence
of such itens. Moreover, we sinply do not believe that
petitioner had such docunentation. To wit, respondent’s
counsel, in preparation of this case for trial, sent petitioner
no less than five requests for production in accordance w th our

decision in Branerton Corp. v. Conm ssioner, 61 T.C. 691, 692

(1974). None of these requests were answered. Accordingly, for
all of the foregoing reasons, we sustain respondent in full with
respect to his disallowance of petitioner’s business expense
deductions for 2003 and 2004.

Dependency Exenpti on Deducti ons

Petitioner clained two dependency exenption deductions on
his 2003 and 2004 returns. Petitioner listed one mnor child
and one adult--Ms. Makris--as dependents. Respondent disall owed
t he dependency exenption deductions clained for Ms. Makris.

Cenerally, the burden of proof rests with the taxpayer.
Rul e 142(a)(1). This burden will shift, however, in “respect of
any new matter, increases in deficiency, and affirmative
def enses, pleaded in the answer”. [d. A new argunent presented
to sustain a deficiency will be treated as a new matter when it

“alters the original deficiency or requires the presentation of
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different evidence.” Wayne Bolt & Nut Co. v. Commi ssioner, 93

T.C. 500, 507 (1989). |If the new argunent nerely clarifies or
devel ops the Comm ssioner’s original determnation it is not a
new matter that will shift the burden to the Conm ssioner. |d.
Respondent disallowed the clai med dependency exenption
deductions for Ms. Makris on the basis that the relationship
bet ween petitioner and Ms. Makris was in violation of |ocal |aw.
See sec. 152(b)(5). At trial respondent abandoned this position
and argued that we should sustain respondent’s determ nation on
the basis that petitioner had failed to show that he had
provi ded nore than one-half of the support for Ms. Mkris during
the years in issue. The evidence required to show that the
rel ati onship between petitioner and Ms. Makris violated | ocal
law is different fromthe evidence required to establish that
petitioner had failed to show that he had provided nore than
one-hal f of the support for Ms. Makris during the years in
issue. The latter argunent is therefore a new matter.
Accordi ngly, the burden of proving that petitioner did not
establish that he furnished nore than one-half of the tota
support for Ms. Makris during the years in issue is on
respondent. See Rule 142(a).
Section 151 all ows deductions for personal exenptions,
i ncl udi ng exenptions for dependents of a taxpayer. See sec.

151(c). Section 152(a) defines the term “dependent”, as
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rel evant here, to include an individual who has as his or her
princi pal place of abode for the taxable year the hone of the
t axpayer, if over half of his or her support for the cal endar
year was received fromthe taxpayer. The term “support”
i ncludes “food, shelter, clothing, nedical and dental care,
education, and the like.” Sec. 1.152-1(a)(2)(i), Inconme Tax
Regs.

I n determ ni ng whether an individual received nore than
hal f of his or her support froma taxpayer, there shall be taken
into account the amount of total support received fromthe
t axpayer as conpared to the entire amount of support which the
i ndi vidual received fromall sources. |d.

Petitioner testified that Ms. Makris lived with him
t hroughout 2003 and 2004, that she did not work outside of the
home, that he provided her with credit cards for her personal
use, and that he asked her to purchase itens for hinself and
their hone. Petitioner stated that Ms. Makris received only
occasi onal support from her elderly nother.

Respondent presented no evidence as to the total anmount of
support provided to Ms. Makris fromall sources and that Dr.
Babaturk furnished | ess than 50 percent of her support.
Accordingly, we conclude that respondent has failed to neet his

burden of proof on this issue and hold that Dr. Babaturk is
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entitled to claimdependency exenption deductions with respect
to Ms. Makris for 2003 and 2004.

Accur acy-Rel ated Penalties

In the notice of deficiency, respondent determ ned that
petitioner is liable for accuracy-rel ated penal ties under
section 6662(a) for underpaynents of taxes. Wth respect to any
penalty or addition to tax, section 7491(c) places the burden of
production on the Conm ssioner.

Section 6662(a) inposes a 20-percent penalty with respect
“to any portion of an underpaynent of tax required to be shown
on a return”. This penalty applies to underpaynents
attributable to any substantial understatenent of incone tax.
Sec. 6662(a), (b)(2).

An “understatenent” of income tax is defined as the excess
of the tax required to be shown on the return over the tax
actually shown on the return. Sec. 6662(d)(2)(A). An
understatenent is “substantial” if it exceeds the greater of 10
percent of the tax required to be shown on the return, or
$5,000. Sec. 6662(d)(1)(A).

Section 6664 provides a defense to the accuracy-rel ated
penalty if a taxpayer establishes that there was reasonable
cause for any portion of the underpaynent and that he or she
acted in good faith with respect to that portion. Sec.

6664(c)(1); sec. 1.6664-4(a), Incone Tax Regs. Wiether a
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t axpayer acted with reasonable cause and in good faith is
deci ded on a case-by-case basis, taking into account all the
pertinent facts and circunstances. Sec. 1.6664-4(b)(1), I|ncone
Tax Regs. The taxpayer’s education, experience, and know edge
are considered in determ ning reasonabl e cause and good faith.
And, generally, the nost inportant factor is the extent of the
taxpayer’s effort to assess his or her proper tax liability.
Id.

Respondent determ ned an accuracy-rel ated penalty under
section 6662(a) to be applicable because petitioner understated
his income tax by $34,890 on his 2003 return and $6, 985 on his
2004 return. Because each understatenent of tax was greater
than 10 percent of the tax required to be shown on the return or
$5, 000, each understatenment was a substantial understatenment of
i ncone tax pursuant to section 6662(d)(1)(A).

Petitioner argues that he should not be held liable for the
penal ty because he was in conpliance with the applicable rules
and regul ations. For the reasons previously discussed, we
di sagr ee.

The Comm ssi oner bears the burden of production under
section 7491(c) with respect to the accuracy-related penalty
under section 6662. To nmeet that burden, the Conm ssioner nust
cone forward wth sufficient evidence indicating that it is

appropriate to i npose the penalty. Hi gbee v. Conmm ssioner, 116
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T.C. 438, 446 (2001). Although the Conm ssioner bears the
burden of production with respect to the penalty, the
Comm ssi oner “need not introduce evidence regardi ng reasonabl e
cause * * * or simlar provisions. * * * [T]he taxpayer bears
the burden of proof with regard to those issues.” |d.

Petitioner concedes that if we determ ne that he did not
conply with the rules and regulations with respect to record
keeping for the years in issue, underpaynents of taxes would
exi st for those years. Petitioner offered no evidence under
section 6662 wth respect to those itens raised in the petition.
On the basis of the foregoing, we hold that respondent has
satisfied the burden of production under section 7491(c).

We further conclude that petitioner has failed to show that
his reliance on the docunents produced to substantiate the
cl ai mred expenses was reasonable. On the entire record before
us, we hold that petitioner has failed to carry his burden of
proving that he is not liable for accuracy-related penalties
for 2003 and 2004 under section 6662(a). W accordingly sustain

respondent’s determination with respect to that issue.

Decision will be entered

under Rul e 155.




